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41 INTRODUCTION

This paper addresses three topics: (i) the application of the United Nations Convention
on Contracts for the International Sale of Goods (‘CISG’ or ‘Vienna Convention’)' by a
judge or an arbitrator in Brazil; (ii) some of the key differences between the Convention
and the Brazilian Civil Code; and (iii) the solutions adopted by the Convention which have
already been used as grounds for court decisions in Brazil.

First, I would like to underline the importance of international rules, which are
instruments conceived specifically for international commerce. Because of this, they are
the most suitable option to meet the needs of parties engaging in international commercial
transactions.

The difficulty that comes from the lack of knowledge of this set of rules is transitory,
especially in the countries that have not ratified the Convention. We are all now witnessing
the rise of a new transnational legal culture,’ in which young and brilliant scholars engage
in illuminating and thought provoking discourse, which ultimately is leading to a more
global understanding of the legal concepts discussed herein.

However, despite strong efforts to promote uniformity, it would be unreasonable to
expect that divergences between legal systems will simply disappear overnight. To the
contrary, as evidenced by the voluminous catalogue of widely varied decisions and scholarly
writings from different countries, resolution of these differences will take time.

*  Adaptation of the lecture ‘Resolugio e adimplemento substancial na CISG’, delivered in Curitiba, on 20 March
2014, on the occasion of the International Congress ‘A CISG e o Brasil’, held by the Centro de Arbitragem e
Mediagdo da Camara de Comércio Brasil-Canadd (CAM-CCBC) and the Escola da Magistratura do TRF da
4% Regido (EMAGIS), on 19 and 20 March 2014.

**  Attorney-at-law and former Justice at the Superior Tribunal de Justica.

1 1980 United Nations Convention on Contracts for the International Sale of Goods (CISG), available at:
<www.cisg.law.pace.edu/cisg/text/treaty.html>.

2 A.Prujiner, ‘Comment utilizer les principes d'UNIDROIT dasn la pratique contractuelle’ (2002) 36(2) Revue
Juridiche Thémis, p. 561.
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In the sphere of the transnational business law, one must highlight three relevant
bodies of law: the 1980 Vienna Convention; the UNIDROIT Principles of International
Commercial Contracts’ (1st edition — 1994; 2nd edition — 2004; 3rd edition - 2010), which
express general principles regarding international transactions, uniform usages and practices
observed in international commerce,* and the new Lex Mercatoria,” which is the resurgence
of the law used by the merchants in the Medieval Age. This is law crafted by the businessmen
themselves, without legislative intervention. It is a set of rules intended to uniformly regu-
late, beyond the States’ political unity, business relationships established within a single
economic unity of markets.’

4.2 APPLICATION OF THE VIENNA CONVENTION

4.2.1 The first point of discussion is the Vienna Convention’s scope of application, and
there are several relevant provisions to consider for this issue. CISG Article 1(1)(a) applies
the Convention to contracts for the sale of goods between parties whose respective places
of business are located in different States. Article 1(1)(b) provides that when the rules of
private international law result in the application of the law of a CISG Contracting State,
the Convention will apply.’

One must also consider Law 9.307/1996, which is commonly known as the Brazil
Arbitration Act. This Act recognizes the principle of party autonomy in the selection of
the applicable law. Article 2, §1 therein states that “[t]he parties may freely choose the rules
of law that shall be applied to the arbitration proceeding, since it does not violate good
morals and public policy.” Similarly, Introductory Law to the Norms of Brazilian Law

3 The UNIDROIT Principles of International Commercial Contracts are promulgated by the International
Institute for the Unification of Private Law. The Principles were first published in 1994, and have since
undergone two subsequent revisions; one in 2004, and another more recently in 2010. The third edition was
formally adopted at the 90th session of the UNIDROIT Governing Council. Additional information on the
specific revisions made in the third edition, as well as the full text of the Principles, may be found at
<www.unidroit.org/publications/513-unidroit-principles-of-international-commercial-contracts>.

4 ]. Oviedo Albén, ‘Derecho uniforme del comercio internacional: los principios de UNIDROIT para los
contratos comerciales internacionales’, Derecho Comercial y de las Obligaciones: revista de doctrina,
jurisprudencia, legislacion y préctica (2003) 36(200/204) p. 681.

5  See M.F.Somensi, ‘As inovagdes introduzidas pela Lei n.° 9.307/96 relativamente & escolha da Lei do Contrato
Internacional’, in V.M. Jacob de Fradera & L.G.M. Moser (eds.), A compra e venda internacional de mercado-
rias: estudos sobre a Convengdo de Viena de 1980 (Atlas, Sdo Paulo, 2011) p. 99 (defining the Lex Mercatoria
as “a set of general principles and customary rules spontaneously applied, or created to the international
commerce, without reference to a specific domestic legal system.”) The Incoterms, widely used in international
sales contracts, in fact are derived from the Lex Mercatoria.

6 V.M. Jacob de Fradera, ‘A saga da uniformizagio da compra e venda internacional: da lex mercatoria a
Convengio de Viena de 1980’, in V. Fradera & L.G.M. Moser 2011, supra note 5, pp. 1-21.

7 See Decree No. 8.327 of 16 October 2014, which is Brazil’s domestic implementing legislation for the CISG,
available at <www.planalto.gov.br/ccivil_03/_Ato2011-2014/2014/Decreto/D8327 htm>.
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(Decree n° 4.657/1942, cf. Law n°® 12.376/2010): “Art. 9° In order to qualify and govern
obligations, the law of the country where they are constituted will apply [...] § 2° The
obligation resulting from an agreement is considered to be constituted in the place of res-
idence of the proponent.

Bearing these rules in mind, the Convention may apply to contracts concluded before
the Convention entered into force in Brazil (on 1 April 2014). For example, pursuant to
CISG Article 1(1)(b), if the law of another country is applicable, and this country is a
Contracting State, then the Convention will apply. Therefore, if Brazilian international
private law rules direct the application of, say, French law, then since France is a Contracting
State the Convention would by default apply. As one noted scholar explains:

If the law of France, a Contracting State, is appointed, the Convention will
apply and not the French Civil Code, as applicable law of these international
transactions, once the substantive rules of the Convention are part of the
domestic law of the Contracting State.”

Similarly, in arbitration proceedings, the Convention will apply to disputes arising from
contracts in which the parties have agreed to apply the law of a CISG Contracting State.
The CISG will also apply to disputes subject to arbitration if the Convention is the law
directly chosen by the parties in their agreement.

For contracts concluded after the Convention entered into force, the Convention’s
provisions will apply to all contracts for the sale of goods that are concluded between
parties whose places of business are in different Contracting States, unless specifically
excluded.”

In other words, if one party’s place of business is located in Brazil and the other is
abroad and also in a Contracting State, then the Convention applies. If the other place of
business is not in a Contracting State, the Convention will still apply if Brazilian Law is
applicable pursuant to Article 9 of the Introductory Law, or pursuant to the rules of private
international law of the other State.

4.2.2 Those who support party autonomy argue that the parties must be free to choose the
law applicable to an international contract. In Brazil, however, Article 9 of the Introductory
Law forbids such choice. This rule is uniquely suitable to such transactions, as it prevents
possible exploitations by those who have greater bargaining power.

8 P.K. Aymone, ‘A regulagio do mérito da arbitragem mediante a utilizagdo das regras internacionais de
comércio: uma possibilidade decorrente da Lei Brasileira de Arbitragem e um paradoxo frente & LICC/42?’
in V. Fradera & L.G.M. Moser 2011, supra note 5, p. 62.

9  See CISG Art. 6: “The parties may exclude the application of this Convention or, subject to article 12, derogate
from or vary the effect of any of its provisions.”
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However, the Convention’s preference for party autonomy is made clear in Article 6
thereof, which provides that contracting parties may exclude the Convention’s application
to their agreement, or may alternatively choose to derogate from any of its provisions.

Similarly, Article 2, paragraph 1 of the Brazil Arbitration Act provides that “parties
may freely choose the rules of law that shall apply to the dispute, subject to good morals
and public policy.” This rule must be interpreted in harmony with the provisions of Article
9 of the Introductory Law.

4.2.3 There are two types of situations in which the rules of international private law will
not lead to the application of the Convention. The first is when the parties have opted out
the Convention pursuant to CISG Article 6. The second is when one party is located in a
Contracting State which has entered a reservation as to the effect of Article 1(1)(b), such
as the United States and China. Such reservation limits the application of the Convention
only to those cases in which both parties are from Contracting States."

4.2.4 For the Convention to apply, the contract in question must involve the sale of goods.
However, the CISG offers no definition or guidance on what is and is not properly classified
as a ‘good’. The (arguably) most predominant interpretation defines this term to include
moveable and tangible objects that are sold in commercial transactions. Some examples
include automobiles, machines, computer software, fruits, and books, among others. It is
this author’s opinion that oil and gas fall within this concept of goods as well."

While no clear definition of the term ‘goods’ is provided, Article 2(a) does provide
some specific exclusions, including goods bought for personal, family or household use,
(unless the seller did not know about that use). The concept of ‘consumer sale’ provided
by Brazil’s Consumer Protection Code (CPC) is broader than that of the CISG. Under the
CPC, a consumer is every civil or legal person that acquires or makes use of the good or
service as a final user. It is understood that the CISG intended to exclude consumer sales
from its scope, irrespective of the definition offered by different domestic laws. Thus, in
a consumer sale as defined under domestic criteria, the Consumer Protection Code applies
(if Brazilian Law is otherwise applicable), which incidentally is more favourable to the
consumer. Nevertheless, the final exclusions of CISG Article 2(a) must always be taken
into account.

This provision dictates that the Convention does not apply to contracts for the sale of
stock, shares, negotiable instruments, money, currency, ships, vessels, aircrafts, electricity,

10 A. de Oliveira Giffoni, ‘A Convencio de Viena sobre Compra e Venda Internacional de Mercadorias € sua
utilidade no Brasil’ (1999) 38(116) Revista de Direito Mercantil, Industrial, Econdmico e Financeiro pp. 167-
170.

11 The author notes that, although some scholarly debate exists as to the propriety of applying the Vienna
Convention to commodities transactions, such debate is beyond the scope of this paper.

62




















































" #E$ $NS#HS $

$& & $&SHS ( ) ( x (4 -
$./&0 1 &0 2 134 3$&) *
&H#D' $ '/ & #W 1&'$ W S8 #S

1/# #$. 516 ) &S #$' 77& $ &/# & #%$ % 5* 809



